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ABSTRACT 



A special report of the California Legislature's Joint 
Legislative Audit Committee addresses the school site acquisition process to 
attempt to discern how the system has allowed a minimum of nine Los Angeles 
public schools to be built on toxic lands . The report examines two such 
sites, the Jefferson Middle School (JMS) and the combined elementary and high 
school complex in the South Gate (California) community. The state's school 
construction site approval process was determined to be sufficiently enough 
flawed that it contributed to the California Department of Education's 
(CDE's) decision to not stop the JMS acquisition process. It also reveals 
that a willingness to act with due diligence to ensure that new schools are 
built on clean sites is lacking in both the Los Angeles Unified School 
District and CDE despite evidence suggesting that CDE practices and 
procedures may have resulted in other toxic sites being acquired for schools. 
The report recommends suspected toxic sites be reassessed and, if necessary, 
cleaned up; that the CDE immediately modify its internal site approval 
protocol to ensure local compliance with the law; and that districts with a 
history of failing to ensure that their school sites are toxin free be placed 
under strict state oversight. (GR) 
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EXECUTIVE SUMMARY 



Currently, some California public schools are being built on toxic lands. 

Provisions of the education code specifically direct California school districts to select only those 
•sites that are free of toxins, or sites that can be efficiently cleansed of toxins, for the construction 
of schools. The state provides a program, that •when properly follo'wed, should ensure that local 
districts complete their site acquisition duties •with due diligence. This system, ho'wever, appears 
to have broken do’wn to the extent that •we have identified a minimum of nine schools in the Los 
Angeles Unified School District (LAUSD) where: 

• Local agencies suspected serious toxic contamination prior to state approval; 

• State authorities knew toxins were suspected at these sites prior to approval; 

• The state nonetheless approved acquisition of these sites; 

• Schools were built, or are in the process of being built, on these suspect sites. 

All of the above occurred without any indication that those toxins initially suspected were 
properly identified and/or sufficiently cleaned-up. 

One of the nine toxic sites, Jefferson Middle School (JMS), was accidentally discovered towards 
the end of its construction in 1995 by the California Department of Toxic Substance Control 
(DTSC). The DTSC stumbled upon the new school site as it is located across the street from a 
federal Superfund site. Concerned that the JMS site was never adequately assessed or 
remediated after reviewing pertinent records, the DTSC took control of the environmental 
oversight process. The resulting assessment not only discovered toxic soil but groundwater 
contamination at toxic levels 60,000 times above minimum health standards as defined by the 
Department of Health Services (DHS). In the instance of JMS, the LAUSD was forced by the 
state to conduct an additional assessment that resulted in' dramatic remedial clean-up efforts that 
otherwise would never have taken place had the District remained in control of the project. 
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Now a second and third LAUSD school, South Gate Senior High School and South Gate 
Elementary School, have very recently come to the attention of state regulators and are currently 
under review due to soil contamination 105,000 times above the DHS minimum standard for 
certain toxins. 

Further, the California Environmental Protection Agency (Cal/EPA) indicated prior to the release 
of this report that they are independently looking at as many as ten southern California schools 
for possible toxic contamination. 

Not only do toxic school sites pose a very real health threat to children and the community, but 
the financial implications of such health threats and the probable clean-up costs could reach 
alarming levels. The committee recommends that: 

• All site approvals granted by the state where toxins were suspected at the time of 
approval must be reassessed, and if necessary, cleaned-up under the oversight of the 
DTSC or the California Environmental Protection Agency (CAL/EPA). 

• The California Department of Education (CDE) should immediately modify its 
internal site approval protocol so that state oversight activities ensure local 
compliance with the law. 

• Districts with a history of failing to ensure school sites are toxin free must be subject 
to strict state oversight. These districts should be required to certify that all new 
school sites are safe by the DTSC prior to submission for CDE approval. 
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PUBLIC SCHOOL SITE APPROVAL: 
A SYSTEM IN CRISIS 



There is no doubt that some California schools are built on hazardous toxic sites. The Joint 
Legislative Audit (JLAC) held an informational hearing on June 17, 1998, at which time the 
Director of the DTSC, Jesse Huff, explained how the LAUSD failed to adhere to state laws 
governing toxic safety at the JMS site.' Since the June 17, 1998 hearing, the committee has 
learned of at least eight additional LAUSD sites where schools were, or are in the process of 
being built on contaminated land. This unacceptable course of events apparently continues 
despite existing state laws and oversight procedures designed to prevent the building of schools 
on toxic land. 

The reason why local districts choose hazardous sites for new schools was addressed in the 
committee’s recent report: School Site Acquisition and Environmental Issues . This report 
concluded that at least one district, the LAUSD, chose toxic sites upon which to build new 
schools due in part to political expedience. 



' School Site Acquisition and Environmental Issues , pg. 11-12. 



WHO IS RESPONSIBLE FOR ENSURING NEW 
SCHOOL SITES ARE TOXIC FREE? 

LOCAL RESPONSIBILITY 



It is clear that the first line of responsibility for ensuring that new schools are safe from harmful 
contaminants lies with the local school district. California Education Code Sections 17211-17213 
provide local districts with very specific guidelines for the school site acquisition process. This 
section of the Education Code begins: 

17211. Prior to commencing the acquisition of real property for a new schoolsite or an 
addition to an existing schoolsite, the governing board of a school district shall evaluate 
the property at a public hearing using the site selection standards established by the State 
Department of Education. 

17212. The governing board of a school district, prior to acquiring any site on which it 
proposes to construct any school building as defined in Section 17283 shall have the site, 
or sites, under consideration investigated by competent personnel to ensure that the final 
site selection is determined by an evaluation of all factors affecting the public interest and 
is not limited to selection on the basis of raw land cost only. 

Section 17213 goes on to list a number of criteria that must be satisfied prior to the purchase of a 
new school site that includes: 

• All toxins must be removed; 

• The site being considered must not be designated as a toxic release site; 

• The site must be free of pipelines carrying hazardous materials; 
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• Districts must coordinate with applicable state environmental oversight agencies during 
the remediation process whenever toxins are suspected; 

• All required mitigation must be complete prior to occupancy; 

• The outside agency overseeing the mitigation process must certify the site is clean prior 
to occupancy. 

The apparent clarity of these codes as they apply to toxic issues was accented in the JLAC 
hearing testimony of DTSC’s Director, Jesse Huff, when he stated, with regard to toxic 
contamination and the JMS process: 

There is so much process built into the law now that it is very troubling that this in fact 
did occur. Local school districts, particularly the largest one in the state, should be able 
to read the law.^ 

It is arguable that the LAUSD repeatedly failed to follow those state guidelines governing the 
site acquisition process. 

There is no question that school districts hold the primary responsibility for ensuring that new 
school sites are free from toxic contamination. Further, it would be reasonable to assume that a 
system of checks and balances would exist to ensure that local districts perform their duties with 
due diligence. Education Code Section 17213 states: 

The governing board of a school district shall not approve a project involving the 
acquisition of a schoolsite by a school district unless all of the following occur: 

(a) The lead agency, as defined in Section 21067 of the Public Resources Code, 
determines that the property purchased or to be built upon is not any of the 
following: 



^ School Site Acquisition and Environmental Issues, pg. 12. 
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(1) The site of a current or former hazardous waste disposal site or solid 
waste disposal site unless, if the site was a former solid waste disposal site, 
the governing board of the school district concludes that the wastes have 
been removed. 

(2) A hazardous substance release site identified by the State Department 
of Health Services in a current list adopted pursuant to Section 25356 for 
removal or remedial action pursuant to Chapter 6.8 (commencing with 
Section 25300) of Division 20 of the Health and Safety Code. 

(3) A site which contains one or more pipelines, situated underground or 
aboveground, which carries hazardous substances, acutely hazardous 
materials, or hazardous wastes, unless the pipeline is a natural gas line 
which is used only to supply natural gas to that school or neighborhood. 

(b) The lead agency, as defined in Section 21067 of the Public Resources Code, 
preparing the environmental impact report or negative declaration has consulted 
with the administering agency in which the proposed schoolsite is located and 
with any air pollution control district or air quality management district having 
jurisdiction in the area, to identify facilities within one-fourth of a mile of the 
proposed schoolsite which might reasonably be anticipated to emit hazardous air 
emissions, or to handle hazardous or acutely hazardous materials, substances, or 
waste. The lead agency shall include a list of the locations for which information 
is sought. 

(c) The governing board of the school district makes one of the following written 
findings: 

(1) Consultation identified none of the facilities specified in subdivision 
(b). 

(2) The facilities specified in subdivision (b) exist, but one of the 
following conditions applies: 

(A) The health risks from the facilities do not and will not 
constitute an actual or potential endangerment of public health to 
persons who would attend or be employed at the school. 
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(B) The governing board finds that corrective measures required 
under an existing order by another jurisdiction which has 
jurisdiction over the facilities will, before the school is occupied, 
result in the mitigation of all chronic or accidental hazardous air 
emissions to levels that do not constitute an actual or potential 
endangerment of public health to persons who would attend or be 
employed at the proposed school. If the governing board makes 
this finding, the governing board shall also make a subsequent 
finding, prior to the occupancy of the school, that the emissions 
have been mitigated to these levels. 



The above referenced codes give the impression that “the governing board of a local school 
districf’ is prohibited from approving a project if the “lead agency” makes a negative 
determination. Yet, according to Public Resources Code Section 21063: 

“Public agency” includes any state agency, board, or commission, any county, city and 
county, city, regional agency, or other political subdivision. 

Further, Public Resources Code Section 21067 subsequently states: 

“Lead agency” means the public agency which has the principal responsibility for 
carrying out or approving a project which may have a significant effect upon the 
environment. 

In the case of school site acquisition the “Public Agency” and the “Lead Agency” are one and 
the same - the local school district. Therefore, despite the appearance of local checks and 
balances that oversee the selection of school sites, the agency acquiring the land oversees itself. 
The only way any real system of checks and balances can exist on the local level is if the local 
district voluntarily seeks oversight from an outside agency. 
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There can be no doubt that when a school is built on a toxic site, it is first and foremost the 

result of local school district inattention. 

STATE RESPONSIBILITY 

Beyond the local responsibility to ensure that school sites are safe from toxic hazards, the state 
also participates in the site approval process. The California Department of Education states on 
the first page of their School Site Selection and Approval Guide under the banner “Role of the 
Department” that; 

Education Code Sections 17211 through 17215^ and California Code of Regulations, 
Title 5, Education, Sections 14000 through 14046, require the State Department of 
Education to review and approve all new school sites and additions to school sites, 
regardless of the funding source. 

Title 5 of the California Code of Regulations appears emphatic when it comes to the question of 
toxic sites. Title 5, which derives its authority from Education Code Section 17251, not only 
requires an environmental impact report (EIR) for each proposed new school, but requires that 
each EIR or negative declaration: 

must include a statement verifying that the site to be acquired for school purposes is not 
currently or formerly a hazardous, acutely hazardous substance release, or solid waste 
disposal site or, if so, that the wastes have been removed.'* 

The first major step in the site acquisition process should be to certify the site is toxin free — 
period. To issue an EIR without first cleaning up all toxins or for the state to issue their approval 
prior to the clean-up of all toxins is inconsistent with existing law. 



^ Formerly Education Code Sections 39000 - 39007. 

California Code of Regulations, Title 5, Education Section 1401 1, g, 1, H. 
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